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Whi le  c o n t r a c t i n g  o f f i c e r  and S m a l l  
B u s i n e s s  A d m i n i s t r a t i o n  c o n s i d e r e d  t imely  
s i z e  protest  c o n t a i n e d  i n s u f f i c i e n t  
d e t a i l ,  c o n t r a c t i n g  o f f i c e r  s h o u l d  have 
p u r s u e d  matter o n  h i s  own i n i t i a t i v e  u n d e r  
D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  
s 1 - 7 0 3 ( b ) ( 2 )  where data  s u b m i t t e d  by  
proposed awardee i n  b i d  i n d i c a t e d  $5 
m i l l i o n  s i z e  s t a n d a r d  may be  e x c e e d e d .  

r e f u s a l  to  c o n s i d e r  F F I ' s  p ro t e s t  a g a i n s t  F.J. D a h i l l  
Company's ( D a h i l l )  s i z e  s t a t u s  f o r  t h e  p u r p o s e s  o f  t h e  
p r e s e n t  p r o c u r e m e n t .  The c o n t r a c t  is f o r  r o o f i n g  work t o  be 
pe r fo rmed  a t  t h e  B r a d l e y  A i r  N a t i o n a l  Guard Base, East 
Granby,  C o n n e c t i c u t ,  and was awarded to  D a h i l l  u n d e r  i n v i t a -  
t i o n  f o r  b i d s  ( I F B )  N o .  DAHA06-82-B-0010, a small b u s i n e s s  
set-aside i s s u e d  b y  t h e  U n i t e d  S t a t e s  P r o p e r t y  and F i s c a l  
O f f i c e  f o r  C o n n e c t i c u t  (USPFO-CT). The c o n t r a c t i n g  o f f i c e r  
w a s  of t h e  o p i n i o n  t h a t  a l e t t e r  s u b m i t t e d  b y  F F I  d i d  n o t  
c o n s t i t u t e  a p ro tes t  o f  D a h i l l ' s  s i z e  s t a t u s  s i n c e  i t  d i d  
n o t  c o n t a i n  s u f f i c i e n t  e v i d e n c e  i n  s u p p o r t  of F F I ' s  claim. 

Foam-Flex I n c .  ( F F I ) ,  protests a c o n t r a c t i n g  o f f i c e r ' s  

W e  s u s t a i n  t h e  protest .  

T h r e e  b i d s  were opened  o n  September 24 ,  1982. D a h i l l  
was t h e  l o w  b i d d e r .  S h o r t l y  t h e r e a f t e r ,  FFI  q u e s t i o n e d  the 
c o n t r a c t i n g  o f f i c e r  c o n c e r n i n g  t h e  e l i g i b i l i t y  o f  D a h i l l  a s  
a small b u s i n e s s  u n d e r  t h e  $ 5  m i l l i o n  a v e r a g e  3-year  a n n u a l  
rece ip ts  s i z e  s t a n d a r d  se t  f o r t h  i n  t h e  I F B .  I n  r e s p o n s e  t n  
F F I ' s  i n q u i r y ,  t h e  c o n t r a c t i n g  o f f i c e r  r e v i e w e d  D a h i l l ' s  b i d  
to  d e t e r m i n e  w h e t h e r  D a h i l l  had c e r t i f i e d  i t s e l f  a s  a small 
b u s i n e s s  and  a l so  a l l e g e d l y  c o n t a c t e d  t h e  Smal l  B u s i n e s s  
A d m i n i s t r a t i o n ' s  ( S B A )  r e g i o n a l  o f f i c e  to  v e r i f y  t h e  
appl icable  small b u s i n e s s  s i z e  s t a n d a r d .  The SBA r e g i o n a l  
o f f i c e  r e p o r t e d l y  in fo rmed  t h e  c o n t r a c t i n g  o f f i c e r  t h a t  t h e  
appl icable  s i z e  s t a n d a r d  was $9.5 m i l l i o n  a v e r a g e  a n n u a l  
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receipts. ( W e  n o t e  t h a t  t h e  SBA r e g i o n a l  o f f i c e  l a t e r  
d e n i e d  t h a t  i t  had  g i v e n  t h i s  i n f o r m a t i o n . )  FFI  was a d v i s e d  
of t h i s  f a c t  and  was a l so  in fo rmed  by t h e  c o n t r a c t i n g  
o f f icer  t h a t  i f  t h e  award was d e l a y e d ,  f u n d s  f o r  t h e  project  
would b e  l o s t .  Based  upon t h i s  c o n v e r s a t i o n ,  FFI  d e c l i n e d  
t o  i n s t i t u t e  a formal p ro t e s t  a t  t h a t  t i m e .  

On Sep tember  29,  1982 ,  however ,  FFI  d i s c u s s e d  t h e  
matter w i t h  t h e  SBA a n d  was t o l d  t h a t  t h e  s i z e  s t a n d a r d  was 
a c t u a l l y  $5 m i l l i o n .  F F I  t h e n  d e c i d e d  t o  f i l e  a protest  and  
a l e t te r  w a s  d e l i v e r e d  t o  t h e  c o n t r a c t i n g  o f f i c e  o n  
September 29 ,  1982.  The l e t te r  i n d i c a t e d  t h a t  i n  F F I ' s  
o p i n i o n  D a h i l l  d i d  n o t  q u a l i f y  as  a small  b u s i n e s s  
s i n c e  it e x c e e d e d  t h e  g u i d e l i n e s  se t  f o r t h  i n  t h e  IFB. 
Under D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 1 - 7 0 3 ( 1 )  
( D e f e n s e  A c q u i s i t i o n  C i r c u l a r  (DAC) N o .  76-19, J u l y  27,  
19791,  t h e  p r o t e s t  w a s  t ime ly  s i n c e  i t  was f i l e d  w i t h i n  t h e  
5-day t i m e  period p r o v i d e d .  

The c o n t r a c t i n g  o f f i c e r  r e v i e w e d  t h e  l e t t e r  s e n t  b y  FFI 
and d e t e r m i n e d  t h a t  it d i d  n o t  comply w i t h  t h e  r e q u i r e m e n t s  
of DAR 5 1 - 7 0 3 ( 1 )  s i n c e  it d i d  n o t  c o n t a i n  s u f f i c i e n t  
e v i d e n c e  t o  s u p p o r t  F F I ' s  a l l e g a t i o n .  Due t o  t h i s  d e f i -  
c i e n c y ,  i t  w a s  d e t e r m i n e d  t h a t  t h e  l e t t e r  was n o t  a 
"protest" and  as  a r e s u l t ,  t h e  C o n t r a c t i n g  o f f i c e r  d i d  n o t  
t h e n  f o r w a r d  t h e  matter t o  t h e  SBA. The c o n t r a c t  award pro- 
ceeded  as o r i g i n a l l y  p l a n n e d  and  D a h i l l  w a s  awarded  t h e  con- 
t r ac t  o n  September 30,  1982.  S u b s e q u e n t l y ,  t h e  p ro tes t  was 
s e n t  t o  SBA a s  a n  a f t e r  award protest  f o r  a p r o s p e c t i v e  s i z e  
d e t e r m i n a t i o n .  SBA d e c l i n e d  t o  c o n s i d e r  t h e  matter b e c a u s e  
SBA c o n s i d e r e d  t h e  protest  t o  be n o n s p e c i f i c .  

G e n e r a l l y ,  i n  t h e  a b s e n c e  o f  i n f o r m a t i o n  p r i o r  to award 
t h a t  would r e a s o n a b l y  impeach a b i d d e r ' s  s e l f - c e r t i f i c a t i o n  
or a t i m e l y  s i z e  p ro tes t ,  a c o n t r a c t i n g  o f f i c e r  may accept a 
small b u s i n e s s  s i z e  c e r t i f i c a t i o n  a t  face v a l u e .  Keco 
I n d u s t r i e s ,  I n c . ,  56 Comp.  Gen. 878 (19771 ,  77-2 C P D  9 8 ,  - E l l e r  & Company, I n c . ,  B-191986, J u n e  1 6 ,  1978 ,  78-1 CPD 
441. The s y l f - c e r t i f i c a t i o n  mechanism w a s  a d o p t e d  a s  a 
p rac t i ca l  s o l u t i o n  w i t h  t h e  knowledge t h a t  a case-by-case  
i n v e s t i g a t i o n  of s i z e  s t a t u s  w o u l d  be e x t r e m e l y  e x p e n s i v e  
a n d  t i m e  consuming and  w i t h  t h e  u n d e r s t a n d i n g  t h a t  sma l l  
b u s i n e s s  c o n c e r n s  i n  a p a r t i c u l a r  i n d u s t r y  are i n  t h e  best 
p o s i t i o n  t o  know t h e  s i z e  s t a t u s  o f  t h e i r  competitors. 
B-168933, A p r i l  3 ,  1970.  

- 
--_I_ 
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I n  t h i s  i n s t a n c e ,  FFI r e l i e d  o n  i ts  knowledge of t h e  
c o n t r a c t o r s  i n  t h e  area and  of t h e  r o o f i n g  b u s i n e s s  i n  
g e n e r a l  i n  c o n t e s t i n g  D a h i l l ' s  e l i g i b i l i t y  a s  a small b u s i -  
n e s s  c o n c e r n .  Even t h o u g h  w e  r e c o g n i z e  t h a t  FFI c o u l d  
p o s s i b l y  have  f u r n i s h e d  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  D a h i l l ,  
we f i n d  t h e  s p e c i f i c s  of t h e  p ro tes t  n o t  t o  be t h e  major 
c o n c e r n  h e r e .  R a t h e r ,  w e  f i n d  t h e  c o n t r a c t i n g  o f f i c e r ' s  
r e s p o n s e  t o  t h e  e v i d e n c e  s u b m i t t e d  by FFI was i n a d e q u a t e .  A 
c u r s o r y  e x a m i n a t i o n  by t h e  c o n t r a c t i n g  o f f i c e r  of t h e  Con- 
s t r u c t i o n  C o n t r a c t o r  E x p e r i e n c e  Data, accompanying D a h i l l ' s  
b i d ,  w o u l d  have  i n d i c a t e d  t h a t  D a h i l l  l i s t e d  rece ip ts  d u r i n g  
t h e  p r e v i o u s  3 y e a r s  i n  e x c e s s  of t h e  $5 m i l l i o n  s i z e  
s t a n d a r d  s e t  o u t  i n  t h e  I F B .  A l though  t h e r e  a p p e a r s  to  have  
been  some c o n f u s i o n  a s  t o  t h e  e x a c t  s t a n d a r d  t o  be  a p p l i e d ,  
t h e r e  is no e v i d e n c e  i n  t h e  r e c o r d  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  e v e r  r e v i e w e d  t h e  s a l e s  d a t a  s u b m i t t e d  by D a h i l l  i n  
order to  d e t e r m i n e  w h e t h e r  D a h i l l  would have  q u a l i f i e d  u n d e r  
e i t h e r  t h e  $5 m i l l i o n  or $9.5 m i l l i o n  s i z e  s t a n d a r d .  I f  
t h i s  a c t i o n  had been  t a k e n ,  t h e  c o n t r a c t i n g  o f f i c e r ,  who had 
t h e  r e l e v a n t  i n f o r m a t i o n  r a t h e r  t h a n  FFI ,  c o u l d  have  f i l e d  
h i s  own s i z e  p r o t e s t .  - S e e  DAR S 1 - 7 0 3 ( b ) ( 2 )  ( D A C  N o .  76-19, 
July 27, 1 9 7 9 ) .  

t h e  c o n t r a c t  h a s  b e e n  s u b s t a n t i a l l y  c o m p l e t e d ,  no remedial 
r e l i e f  is  a v a i l a b l e  i n  t h i s  case. 

A c c o r d i n g l y ,  w e  s u s t a i n  t h e  protest. However, s i n c e  
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